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Andrew J. Baer, New York, for appellant.
Michael F. Dailey, Bronx, for respondent.
Order, Family Court, New York County (Gail A. Adams,
Ref.), entered on or about December 5, 2017, which
granted respondent's motion to change venue and transferred
petitioner mother's family offense and custody petitions to
End of Document

Clinton County, unanimously reversed, on the law, without
costs, and the motion denied.
The Family Court improvidently exercised its discretion
in *529 granting the motion to change venue to Clinton
County, where the parties lived from 2011 to until September
23, 2017, when the mother fled to escape a physical
altercation in the home. The mother provided sufficient
proof of residency. The Family Court failed to consider the
allegations of domestic violence against her by the father in
Clinton County, which precipitated her abrupt move to safety
in New York County, where her parents live, and the indicia
of her residence in New York City.
In support of her intent to remain in New York County,
the mother submitted a sworn affidavit that she had already
secured a full-time job, health insurance, and a pediatrician
for the child. The allegations of domestic violence and the
safety of the mother support keeping New York County as the
venue for these proceedings (see Family Ct Act § 818; Jeanne
E. M. v Lindey M. M., 189 Misc 2d 669 [Fam Ct, Albany
County 2001]; see also Dobbs v Dobbs, 186 AD2d 455, 456
[1st Dept 1992]). Concur—Friedman, J.P., Mazzarelli, Kern,
Oing, Singh, JJ.
Copr. (C) 2019, Secretary of State, State of New York
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Appeal from an order of the Family Court, Ontario County
(Stephen D. Aronson, A.J.), entered July 27, 2016, in a
proceeding pursuant to Family Court Act article 8. The order,
among other things, directed respondent to stay away from
petitioner and the subject child.
*1416 It is hereby ordered that the order so appealed from
is unanimously affirmed without costs.
Memorandum: In appeal No. 1, respondent father appeals
from an order of protection, directing him to stay away from
petitioner mother and the parties' child, which was issued
upon a finding that he committed a family offense. In appeal
No. 2, the father appeals from an order that granted the
mother's custody and visitation petition and awarded her
sole custody of the child. In both appeals, the father's sole
contention is that Family Court erred in denying his motion
to dismiss the petitions for lack of subject matter jurisdiction.
We reject the father's contention.

Under the Uniform Child Custody Jurisdiction and
Enforcement Act (UCCJEA) (Domestic Relations Law art 5A), a New York court has jurisdiction to make an initial child
custody determination under very limited circumstances,
none of which apply here (see § 76 [1] [a]-[d]). Nevertheless,
section 76-c states in relevant part that New York courts have
“temporary emergency jurisdiction if the child is present in
this state and . . . it is necessary in an emergency to protect the
child, a sibling or parent of the child” (§ 76-c [1]). Contrary to
the father's contention, the court properly determined that it
had temporary emergency jurisdiction over both proceedings.
Inasmuch as it is undisputed that the child was present in
New York State when the mother filed the petitions and both
proceedings fit within the UCCJEA's broad definition of child
custody proceedings (see § 75-a [4]; see generally Matter of
Bridget Y. [Kenneth M.Y.], 92 AD3d 77, 86 [4th Dept 2011],
appeal dismissed 19 NY3d 845 [2012]), the only real issue
is whether there was an emergency within the meaning of
section 76-c (1).
As the mother correctly contends, Domestic Relations Law
§ 76-c (1) applies to emergencies involving parents. The
UCCJEA specifically notes that it was enacted with the intent
of, inter alia, protecting victims of domestic violence (see § 75
[2]). Indeed, section 76-c was rephrased from “ ‘it is necessary
in an emergency to protect the child’ ” to “ ‘it is necessary
in an emergency to protect the child, a sibling or parent of
the child’ ” (Unified Ct Sys Mem in Support, Bill Jacket, L
2001, ch 386 at 14 [emphasis added]). Thus, “the legislative
history of the [UCCJEA] makes clear that the expansion of
the statute to include danger to a parent is reflective of ‘an
increased awareness and understanding of domestic violence’
” (Matter of Callahan v Smith, 23 AD3d 957, 958 [3d Dept
2005]).
We further agree with the mother and the Attorney for the
Child that the allegations in the petitions were sufficient to
establish *1417 the requisite emergency, i.e., they allege acts
of physical violence perpetrated by the father against the
mother, resulting in her hospitalization in an intensive care
unit for several days (see e.g. Matter of Pamela N. v Aaron A.,
159 AD3d 452, 452 [1st Dept 2018], lv dismissed 31 NY3d
1073 [2018]; Matter of Rodriguez v Rodriguez, 118 AD3d
1011, 1011-1012 [2d Dept 2014]; Matter of Tin Tin v Thar
Kyi, 92 AD3d 1293, 1293 [4th Dept 2012], lv denied 19 NY3d
802 [2012]; cf. Matter of Ozdemir v Riley, 101 AD3d 884, 885
[2d Dept 2012]; Matter of Hearne v Hearne, 61 AD3d 758,
759 [2d Dept 2009]).
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We reject the father's contention that there was no emergency
in effect at the exact moment the mother filed the petitions.
Although the father was incarcerated in Florida at the time the
petition in appeal No. 2 was filed and thus posed no immediate
threat to the mother's physical safety, the mother, who had
been hospitalized for several days and suffered significant
injuries, including a subdural hematoma, had no knowledge
regarding when the father would be released. The mother
therefore relocated to New York to be with family, who could
help her with the then 11-month-old child, and to be safe in
the event the father was released.

an inconvenient forum (see Domestic Relations Law § 76f). The inconvenient forum statute applies only after it is
determined that a court has subject matter jurisdiction. Indeed,
inconvenient forum is a basis for the court to “decline to
exercise its jurisdiction” (§ 76-f [1]). Inasmuch as the father's
motion was limited to issues of subject matter jurisdiction, we
conclude that the father has failed to preserve his contention
for our review (cf. Matter of Eldad LL. v Dannai MM.,
155 AD3d 1336, 1338 [3d Dept 2017]), and we decline to
address it. Present—Centra, J.P., Peradotto, Carni, Lindley
and NeMoyer, JJ.

The father further contends that the court should have
dismissed the petitions on the ground that New York was

Copr. (C) 2019, Secretary of State, State of New York
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Davison Law Office PLLC, Canandaigua (Mark C. Davison
of counsel), for respondent-appellant.
Raymond P. Kot, II, Williamsville, for petitioner-respondent.
Marybeth D. Barnet, Middlesex, Attorney for the Child.
Appeal from an order of the Family Court, Steuben County
(Mathew K. McCarthy, A.J.), entered April 2, 2018, in a
proceeding pursuant to Family Court Act article 8. The order,
among other things, directed respondent to stay away from
petitioner.
It is hereby ordered that the case is held, the decision is
reserved and the matter is remitted to Family Court, Steuben
*1641 County, for further proceedings in accordance with
the following memorandum: In appeal No. 1, respondent
father appeals from an order of protection issued upon a
finding that he committed a family offense against petitioner
mother. In appeal No. 2, the father appeals from an order that,

End of Document

inter alia, granted the mother's petition for sole custody of the
parties' daughter and denied the father any visitation.
In each appeal, we agree with the father that Family Court
failed to adequately set forth its essential findings of fact (see
CPLR 4213 [b]; Family Ct Act § 165 [a]; Matter of Graci v
Graci, 187 AD2d 970, 971 [4th Dept 1992]). In appeal No. 1,
the court failed to specify the family offense upon which the
order of protection was predicated (see Matter of Langdon v
Langdon, 137 AD3d 1580, 1582 [4th Dept 2016]). In appeal
No. 2, the court failed to “set forth its analysis of those
factors that traditionally affect the best interests of a child,
namely, the relative fitness of each party, each parent's ability
to provide for the emotional and intellectual development
of the child, the ability to provide financially for the child,
the quality of the home environment, the length of time and
stability of prior custodial arrangements, [and] the need of
a child to reside with siblings[, if any] . . . As a result, we
are unable to review [the court's] ultimate factual finding
regarding each of those factors and the weight it placed upon
each factor relative to the best interests of the child[ ]” (Graci,
187 AD2d at 971-972). Under the circumstances of these
cases, we decline to exercise our discretion to make the
requisite findings (see Matter of Rocco v Rocco, 78 AD3d
1670, 1671 [4th Dept 2010]). We therefore hold the case in
each appeal, reserve decision, and remit the matters to Family
Court to make the requisite factual findings (see Matter of
Valentin v Mendez, 165 AD3d 1643, 1643-1644 [4th Dept
2018]).
Finally, in the interest of judicial economy, we address the
father's challenge to the court's refusal to adjourn the hearing
and conclude that it lacks merit (see Matter of Sanchez v
Alvarez, 151 AD3d 1869, 1869 [4th Dept 2017]). We further
conclude that the father failed to preserve his contention that
the court violated his due process rights by allowing him to
be handcuffed at trial (see People v Leitzsey, 142 AD3d 918,
918-919 [1st Dept 2016], lv denied 28 NY3d 1147 [2017]).
Present—Smith, J.P., Carni, Lindley, NeMoyer and Curran,
JJ.
Copr. (C) 2019, Secretary of State, State of New York
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McCarthy, J.P. Appeal from an order of the Family Court of
Broome County (Pines, J.), entered March 2, 2017, which
granted petitioner's application, in a proceeding pursuant to
Family Ct Act article 8, finding respondent to have committed
a family offense, and issued an order of protection.
Petitioner filed a family offense petition alleging that
respondent harassed and stalked her. Following a hearing,
Family Court granted the petition and issued a one-year
order of protection requiring respondent to stay away from
petitioner and her children. Respondent appeals. *
Viewing the record in its entirety, we agree with respondent's
argument that he was denied meaningful representation (see

Matter of Jaikob O. [William O.], 88 AD3d 1075, 1077
[2011]). Before the hearing, counsel did not engage in any
*1417 discovery. At the hearing, counsel did not present an
opening or closing statement. Nor did counsel object when
Family Court questioned petitioner—who appeared pro se
—and admittedly assisted her in establishing a foundation
for two of her three photographic exhibits. Counsel asked
questions of petitioner regarding those exhibits on voir dire,
but objected to admission of only one of them, did not
request that the court disregard petitioner's handwritten notes
on the exhibits, and did not object to the many hearsay
statements made by petitioner. Counsel declined to crossexamine petitioner, at which point the court stated that she
had established a prima facie case and did not need to call any
further witnesses. Even though respondent had stated—while
not under oath—that one of the photographs was taken when
the parties were out together, rather than while petitioner was
unaware of his presence, counsel did not call respondent or
any other witnesses to testify. In short, counsel did almost
nothing to assist his client. Because respondent was denied
effective assistance (see Matter of Jaikob O. [William O.],
88 AD3d at 1077-1078; Matter of Templeton v Templeton, 74
AD3d 1513, 1514 [2010]; compare Matter of **2 Hurlburt
v Behr, 70 AD3d 1266, 1267-1268 [2010], lv dismissed 15
NY3d 943 [2010]), we reverse and remit for a new hearing
on the petition.
Egan Jr., Lynch, Mulvey and Rumsey, JJ., concur. Ordered
that the order is reversed, on the law, without costs, and matter
remitted to the Family Court of Broome County for further
proceedings not inconsistent with this Court's decision.
FOOTNOTES
Copr. (C) 2019, Secretary of State, State of New York

Footnotes
Although the order of protection expired by its own terms, this appeal is not moot because that order has continuing legal
*
and reputational consequences for respondent (see Matter of Veronica P. v Radcliff A., 24 NY3d 668, 671-673 [2015]).
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Devine, J. Appeal from an order of the Family Court
of Broome County (Connerton, J.), entered November 21,
2017, which granted petitioner's application, in a proceeding
pursuant to Family Ct Act article 8, finding respondent to have
committed family offenses, and issued an order of protection.
The parties are married and resided together until February
2017, when petitioner told respondent to leave the marital
residence due to his drug use. Petitioner filed for divorce
and commenced this family offense proceeding soon after,
alleging that respondent committed acts from November
2016 through February 2017 that constituted various family
offenses (see Family Ct Act § 812 [1]). Family Court issued
a series of temporary orders of protection on behalf of
petitioner. Following a hearing, Family Court determined that
respondent had committed the alleged family offenses and
issued a two-year order of protection in petitioner's favor.
Respondent now appeals.

End of Document

It was incumbent upon petitioner, as the party seeking an
order of protection, to show by a preponderance of the
evidence that respondent committed one or more family
offenses (see Family Ct Act § 832; Matter of Kevin F. v
Betty E., 154 AD3d 1118, 1122 [2017]; Matter of David ZZ.
v Michael ZZ., 151 AD3d 1339, 1340 [2017]). Petitioner
testified that respondent's crystal methamphetamine habit and
related issues caused marital disputes that escalated over
the fall of 2016. Respondent referred to petitioner in vulgar
terms during these disputes and, in two of them, grabbed her
and pinned her in place while demanding that she listen to
him. Petitioner stated that, in a particularly heated altercation
on Christmas Eve 2016, respondent pushed her onto a bed,
clambered on top of her and punched a hole in the wall
after she kicked him away. She also explained why she
commenced this proceeding after respondent *1280 left the
marital residence in February 2017, recounting an upsetting
late-night encounter in which he returned home to retrieve
some clothing and angrily confronted her. Respondent failed
to dispute much of this and, in fact, testified that he had
physically restrained petitioner and punched a wall in the
course of their arguments. Family Court implicitly found that
respondent harbored an intent to annoy, harass or alarm when
he did so and, deferring to that credibility assessment, we
agree with it that petitioner sufficiently showed respondent
to have committed, at the very least, the family offense of
harassment in the second degree (see Family Ct Act § 812 [1];
Penal Law § 240.26 [1], [3]; Matter of Vincent X. v Christine
Y., 151 AD3d 1229, 1229-1230 [2017]; Matter of Christina
KK. v Kathleen LL., 119 AD3d 1000, 1002 [2014]; Matter of
Melissa K. v Brian K., 72 AD3d 1129, 1133 [2010]). Thus,
even if petitioner failed to establish the commission of all the
alleged family offenses, Family Court properly granted the
petition, and we perceive no reason to disturb the ensuing
order of protection (see Matter of Hart v Hart, 31 AD3d 846,
847 [2006]).
Egan Jr., J.P., Clark, Mulvey and Rumsey, JJ., concur. Ordered
that the order is affirmed, without costs.
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Order, Family Court, New York County (Gail A. Adams,
Ref.), entered on or about November 30, 2017, which,
upon findings that respondent committed the family offenses
of harassment in the second degree and menacing in the
third degree, granted the petition for a one-year order of
protection on behalf of petitioner against respondent and
excluded him from petitioner's home effective January 15,
2018, unanimously affirmed, without costs.
As an initial matter, respondent correctly argues that the
expiration of the order of protection does not render his appeal
moot, given the “significant enduring consequences” of such
an order (Matter of Veronica P. v Radcliff A., 24 NY3d 668,
End of Document

671 [2015]; Matter of Charlene R. v Malachi R., 151 AD3d
482 [1st Dept 2017]).
Petitioner proved by a fair preponderance of the evidence
that respondent, her son, committed the family offenses
of harassment in the second degree (Penal Law § 240.26
[1]) and menacing in the third degree against her (Penal
Law § 120.15). The Referee credited petitioner's testimony,
and his determination is entitled to great deference and is
supported by the record (see Matter of Erin C. v Walid M.,
165 AD3d 547, 548 [1st Dept 2018]). Petitioner testified
that she moved out of her apartment and into her daughter's
apartment in part due to fear of living with respondent who
was living in her apartment. She stated that, on November 15,
2017, when she *636 returned to her apartment, respondent
made numerous threatening statements and gestures toward
her while following her from room to room. Based on
the surrounding circumstances, these actions and statements
indicate that respondent was intending to harass, annoy or
alarm petitioner, and that he intended to place her in fear
of physical injury. Furthermore, the Referee had a sound
basis for excluding respondent from petitioner's apartment
beginning in January 2018 (see Family Ct Act § 842 [k];
Matter of V.C. v H.C., 257 AD2d 27, 32 [1st Dept 1999]).
Based on the existing record, respondent was afforded
meaningful representation. Counsel actively participated
throughout the entire hearing, timely objected to petitioner's
testimony, cross-examined petitioner, and made a coherent
argument during summations (see Matter of Devin M.
[Margaret W.], 119 AD3d 435, 437 [1st Dept 2014]).
We have considered respondent's remaining contentions
and find them unavailing. Concur—Renwick, J.P., Gische,
Kapnick, Gesmer, Moulton, JJ.
Copr. (C) 2019, Secretary of State, State of New York
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HEADNOTES
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Order of Protection
Intimate Relationship Established
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Tracy Steeves, Kingston, for appellant in proceeding No. 1
and respondent in proceeding No. 2.
Ted J. Stein, Woodstock, for appellant in proceeding No. 2
and respondent in proceeding No. 1.
Catherine Charuk, Kingston, attorney for the children.
Mulvey, J. Appeals from four orders of the Family Court of
Ulster County (McGinty, J.), entered October 12, 2017 and
November 6, 2017, which granted petitioners' applications,
in two proceedings pursuant to Family Ct Act article 8,
finding that respondents committed certain family offenses,
and issued orders of protection.
Jasmin NN. resides with her two children (born in 2005 and
2007; hereinafter the subject children) in the home of their
paternal grandmother. The father of the subject children is

married to and lives with Jasmin C. and her three children, in
a home where the subject children also spend time. In October
2016, Jasmin NN. filed a family offense petition (hereinafter
the first petition) alleging, among other things, that Jasmin
C. had violated an order of protection in separate incidents
by calling her on the telephone and referring to her with
obscene names and, months later, in verbally accosting her
in public. Jasmin C., in turn, filed a family offense petition
alleging that Jasmin NN. had verbally accosted her on two
occasions in February *1275 2017 (hereinafter the second
petition), thereby committing harassment family offenses.
Following the fact-finding and dispositional hearings, Family
Court issued an order determining that, as alleged in the first
petition, Jasmin C. had violated an order of protection and
had thereby committed the family offenses of aggravated
harassment in the second degree and harassment in the “first
or second degree,” placed her on probation for one year and
issued a stay-away order of protection in favor of Jasmin
NN. With respect to the second petition, the court found that
Jasmin NN. had committed the family offense of harassment
in the second degree, placed her on probation for one year and
issued a stay-away order of protection in favor of Jasmin C. 1
Both Jasmin NN. and Jasmin C. appeal from the respective
orders against them.
As a threshold matter, Jasmin NN. argues that Family Court
lacked subject matter jurisdiction over these family offenses
and did not have the authority to issue the orders of protection
in that she and Jasmin C. were not members of the same
family or household (see Family Ct Act § 812 [1]), an
issue that is properly raised for the first time on appeal (see
Matter of Samantha I. v Luis J., 122 AD3d 1090, 1090-1091
[2014]). As relevant here, Family Court has jurisdiction over
family offense proceedings arising out of incidents between
“members of the same family or household,” which includes
“persons who are not related by consanguinity or affinity
and who are or have been in an intimate relationship[,]
regardless of whether such persons have lived together at
any time” (Family Ct Act § 812 [1] [e]). An “intimate
relationship” is not statutorily defined but excludes a “casual
acquaintance” and ordinary social or business associations
(see Family Ct Act § 812 [1] [e]) and is otherwise decided
“on a case-by-case basis” (Matter of Kristina L. v Elizabeth
M., 156 AD3d 1162, 1163 [2017], lv denied 31 NY3d 901
[2018]). This requires taking into consideration, among other
factors, “the nature or type of relationship . . . ; the frequency
of interaction between the persons; and the duration of the
relationship” (Family Ct Act § 812 [1] [e]).
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Here, the evidence established that Jasmin C. is married
to and, along with her children, lives with the father of
the subject children, who are also Jasmin NN.'s children.
The women have known one another for five years and the
subject children spend time at both homes. The children
go to the same schools and participate on some of the
same sports teams. While the precise custodial arrangement
between Jasmin NN. and the father is *1276 not set forth
in the record, the testimony established that all of the
foregoing adults regularly cohabitate with and are involved in
coparenting the subject children. Further, Jasmin C. testified
that she considers the subject children to be her children
and views herself as their stepparent. Considering the parties'
lengthy and ongoing familial and coparenting relationship in
connection with subject children, we find that Family Court
had jurisdiction over these petitions and the authority to issue
the orders of protection. Under the circumstances presented
here, we find that this conclusion is fully consistent with
the purpose of Family Ct Act article 8, which is to remove
from criminal courts “a limited class of offenses arising in the
family milieu” (Matter of Lisa T. v King E.T., 30 NY3d 548,
552 [2017] [internal quotation marks and citation omitted]).
Next, we turn to Jasmin C.'s challenge to the finding that
she committed a family offense. We agree with Family
Court that Jasmin NN. satisfied her burden of proving, by
a preponderance of the evidence, that Jasmin C. committed
one of the family offenses specified in Family Ct Act § 821
(1) (a) (see Family Ct Act § 832; Matter of David ZZ. v
Michael ZZ., 151 AD3d 1339, 1340 [2017]). 2 “Whether a
family offense has been committed is a factual issue to be
resolved by Family Court, and its determinations regarding
the credibility of witnesses are entitled to great weight on
appeal” (Matter of Maureen H. v Bryon I., 140 AD3d 1408,
1409-1410 [2016] [internal quotation marks, ellipsis and
citation omitted]). Jasmin NN. testified that, on May 20, 2016
around 8:00 p.m., her phone repeatedly rang and, when she
eventually answered the call, she heard Jasmin C., whose
voice she recognized, call her a “dumb c. . . b. . .*” before
hanging up. Jasmin NN. further testified that, on September
30, 2016, she was walking to work when Jasmin C. drove by
her and yelled, “I'm going to f. . . you up, b. . .*.” Jasmin
NN. further testified to a history of abusive, harassing remarks
and conduct by Jasmin C. that, together with these incidents,
caused her to fear for her safety.
Although Family Court failed to specify the subsections of the
relevant Penal Law statutes upon which it based its finding,
this Court, exercising its independent review power, finds

that the proof, as credited by Family Court, establishes by
a preponderance of the evidence that Jasmin C. committed
the family offenses of aggravated harassment in the second
degree under Penal Law § 240.30 (2) and harassment in the
second degree under Penal Law § 240.26 (3) (see *1277
Matter of Debra SS. v Brian TT., 163 AD3d 1199, 1203-1204
[2018]; Matter of Lynn TT. v Joseph O., 129 AD3d 1129,
1130 [2015]). As relevant here, aggravated harassment in
the second degree requires proof that an individual “[w]ith
intent to harass or threaten another person, . . . makes a
telephone call, whether or not a conversation ensues, with no
purpose of legitimate communication” (Penal Law § 240.30
[2]), while harassment in the second degree requires that,
“with intent to harass, annoy or alarm another person . . . [,
an individual] engages in a course of conduct or repeatedly
commits acts which alarm or seriously annoy such other
person and which serve no legitimate purpose” (Penal Law §
240.26 [3]; see Matter of Kevin F. v Betty E., 154 AD3d 1118,
1122 [2017]; Matter of David ZZ. v Michael ZZ., 151 AD3d
at 1340). It has been recognized that “making a telephone
call will constitute aggravated harassment in the second
degree” when it is made with the requisite intent (Matter of
Wendy Q. v Jason Q., 94 AD3d 1371, 1373 [2012] [internal
quotation marks and citation omitted]), here, “[w]ith intent to
harass or threaten another person” (Penal Law § 240.30 [2]).
While Jasmin C. denied both incidents, Family Court credited
Jasmin NN.'s testimony, and we defer to those credibility
determinations (see Matter of Michele OO. v Kevin PP.,
161 AD3d 1248, 1249 [2018]). We further find that Jasmin
C.'s intent to commit the foregoing family offenses is fairly
inferable from the surrounding circumstances as described by
Jasmin NN. (see id.). Given that the testimony established by
a preponderance of the evidence that Jasmin C. committed
family offenses and violated an order of protection, Family
Court properly granted Jasmin NN.'s petition and issued a
stay-away order of protection.
Jasmin NN. contends that Family Court did not have the
authority, following the dispositional hearing, to include
in the order of probation certain conditions, which were
incorporated into the fact-finding and dispositional order.
However, the one-year order and conditions of probation
expired on November 6, 2018, rendering Jasmin NN.'s
challenge to the probationary aspect of the dispositional
order moot (see Matter of Traekwon I., 152 AD3d 431,
432 [2017]; Matter of Ako LL. [Carla MM.], 139 AD3d
1130, 1130-1131 [2016]; Matter of Kiesha BB., 30 AD3d
704, 705 n [2006]). In any event, the order of probation
required that Jasmin NN., among other conditions, participate
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in a psychological and mental health evaluation and follow
recommendations for counseling and treatment, and complete
an anger management program. Pursuant to Family Ct Act §
841 (c), Family Court was authorized to place Jasmin NN. on
probation for a one-year period and to order her to “cooperate
*1278 in seeking to obtain and in accepting medical
treatment, psychiatric diagnosis and treatment, alcoholism
or drug abuse treatment, or employment or counseling
services” (22 NYCRR 205.74 [b] [4]). In imposing these
conditions, the court indicated that they were designed to
“stop the continual conflict between the parties” and “to
shield the young children in their care from the deleterious

effects of their conduct.” The hearing testimony and family
offense investigation report established a compelling need for
the conditions imposed, and we discern no reason to disturb
them. 3
McCarthy, J.P., Lynch, Clark and Rumsey, JJ., concur.
Ordered that the orders are affirmed, without costs.
FOOTNOTES
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Footnotes
The orders of protection excepted “incidental contact at school or public events in which the children are involved.”
1
The expiration of the orders of protection does not render these appeals moot (see Matter of Veronica P. v Radcliff A.,
2
3

24 NY3d 668, 671 [2015]).
Inasmuch as Jasmin NN. has raised no issues in her brief challenging the fact-finding order on the second petition, she
has abandoned any claims concerning that order (see Matter of Ayesha FF. v Evelyn EE., 160 AD3d 1068, 1069 [2018],
lv dismissed and lv denied 31 NY3d 1131 [2018]).
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**1 In the Matter of Qin Fen Wang, Respondent,
v
Chee Kiang Foo, Appellant.
Supreme Court, Appellate Division,
Second Department, New York
2018-13265, O-12669-17
April 24, 2019
CITE TITLE AS: Matter of Qin
Fen Wang v Chee Kiang Foo
HEADNOTE
*1188 Parent, Child and Family
Family Offense Proceeding
Sexual Misconduct
Paul A. Gilmer, Flushing, NY, for appellant.
Joshua R. Katz, Kew Gardens, NY, for respondent.
In a proceeding pursuant to Family Court Act article 8, Chee
Kiang Foo appeals from an order of protection of the Family
Court, Queens County (Marilyn L. Zarrello, Ct. Atty. Ref.),
dated September 24, 2018. The order of protection, upon a
finding that Chee Kiang Foo committed the family offense
of sexual misconduct, made after a fact-finding hearing,
directed him to refrain from certain conduct with respect to
the petitioner until and including September 24, 2019.
Ordered that the order of protection is affirmed, without costs
or disbursements.
The petitioner commenced this family offense proceeding
pursuant to Family Court Act article 8 against the appellant.
After a fact-finding hearing, the Family Court found that the
appellant committed the family offense of sexual misconduct.
Upon that finding, the court issued an order of protection
dated September 24, 2018, which directed the appellant to
refrain from certain conduct with respect to the petitioner until
and including September 24, 2019.
The appellant contends that the allegations in the family
offense petition were inadequate to provide him with fair
notice of the nature of the allegations against him and the
time and place of the conduct so as to enable him to prepare

an adequate defense. A family offense petition must set forth
factual allegations which, if proven, would establish that the
respondent has committed a qualifying family offense (see
Family Ct Act § 821 [1] [a]; Matter of Brown-Winfield v
Bailey, 143 AD3d 707, 708 [2016]). Additionally, the factual
allegations in a pleading “shall be sufficiently particular
to give the court and parties notice of the transactions,
occurrences, or series of transactions or occurrences, intended
to be proved and the material elements of each cause of action
or defense” (CPLR 3013; see Family Ct Act § 165; Matter of
Little v Renz, 90 AD3d 757 [2011]).
Here, the factual allegations in the petition were sufficiently
particular to give the appellant notice of the conduct alleged,
which, if proven, would establish that he committed the
family offense of sexual misconduct against the petitioner
(see Family Ct Act § 812 [1]; Penal Law § 130.20 [1]; see
generally Matter of Little v Renz, 90 AD3d 757 [2011]).
Furthermore, the two-month period alleged as to when
the sexual misconduct occurred was reasonably specific,
provided the appellant with adequate notice, and did not
deprive him of due process (see People v Case, 29 AD3d 706
[2006]; People v Watt, 192 AD2d 65 [1993], affd 84 NY2d
948 [1994]).
*1189 The appellant also contends that the Family Court's
finding that he had engaged in conduct constituting the
family offense of sexual misconduct is not supported by
sufficient evidence. In a family offense proceeding, the
allegations must be “supported by a fair preponderance of
the evidence” (Family Ct Act § 832). “The determination of
whether a family offense was committed is a factual issue
to be resolved by the Family Court, and its determinations
regarding the credibility of witnesses are entitled to great
weight on appeal, such that they will not be disturbed unless
clearly unsupported by the record” (Matter of Porter v Moore,
149 AD3d 1082, 1083 [2017]; see Matter of King v King, 150
AD3d 1116 [2017]; Matter of Brito v Vasquez, 93 AD3d 842,
843 [2012]; Matter of Kaur v Singh, 73 AD3d 1178 [2010]).
Here, the court found the petitioner to be credible regarding
the events involving the appellant's behavior, and we see no
reason to disturb this finding. Moreover, a fair preponderance
of the credible evidence supports the court's determination
that the appellant committed acts which constituted the family
offense of sexual misconduct (see Family Ct Act § 812 [1];
Penal Law § 130.20 [1]).
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The appellant's remaining contentions are without merit.
Mastro, J.P., Leventhal, Maltese and Brathwaite Nelson, JJ.,
concur.
End of Document
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**1 In the Matter of Miriam Hersh, Appellant,
v
Elizabeth Rebekah Cohen,
Respondent. (Proceeding No. 1.)
In the Matter of Miriam Hersh, Appellant,
v
Raphael Cohen, Respondent. (Proceeding No. 2.)
Supreme Court, Appellate Division,
Second Department, New York
2018-06633, O-9610-15, O-9617-15
April 17, 2019
CITE TITLE AS: Matter of Hersh v Cohen
HEADNOTE
Dismissal and Nonsuit
Want of Prosecution
Matter Pending for Three Years—Dismissal with Prejudice
Kreuza Ganolli, Brooklyn, NY, for appellant.
In two related proceedings pursuant to Family Court Act
article 8, the petitioner appeals from an order of the Family
Court, Kings County (Dean T. Kusakabe, J.), dated May 15,
*1063 2018. The order, insofar as appealed from, upon
granting the petitioner's motion, in effect, pursuant to CPLR
3217 (b) for leave to discontinue the proceedings, dismissed
the proceedings with prejudice.
Ordered that the order is affirmed insofar as appealed from,
without costs or disbursements.
On or about April 15, 2015, the petitioner filed two family
offense petitions seeking orders of protection against her
sister and her brother-in-law (hereinafter the respondents),
alleging that they had committed various family offenses,
including harassment. Prior to the filing of the petitions, the
respondents had been awarded temporary guardianship of the
petitioner's oldest child, and the allegations in the petitions
related, in large part, to the respondents' relationship with
the child. The respondents moved to dismiss the petitions
for failure to state a cause of action. In March 2017, while
the respondents' motion was pending, the Family Court

granted the petitioner's request to relieve her attorney and
for the assignment of new counsel, and adjourned the matter.
In July 2017, the court denied the petitioner's request to
relieve her newly assigned counsel and for the assignment
of another attorney to represent her. The petitioner's counsel
informed the court that the petitioner was contemplating
withdrawing her petitions and filing amended petitions.
The court responded that it would permit the petitioner to
withdraw the petitions without prejudice, and adjourned the
matter for the petitioner to submit a motion for leave to amend
the petitions.
On November 8, 2017, the petitioner's counsel informed
the Family Court that while he had prepared an amended
petition in early September, the petitioner had not yet had
the opportunity to fully review it, and he requested a further
adjournment. The court denied the petitioner's request for
an adjournment. The court then issued a ruling on the
respondents' motion to dismiss the petitions for failure to
state a cause of action, dismissing the petitions in part and
scheduling a hearing with respect to the remaining allegations
in the petitions.
On May 15, 2018, when the hearing on the petitions was
scheduled to commence, the petitioner moved, in effect,
pursuant to CPLR 3217 (b) for leave to discontinue the
proceedings. The Family Court warned the petitioner that
she could go forward with the hearing, but by withdrawing
her petitions, she was giving up her right to a hearing in
this matter. The petitioner elected not to proceed with a
hearing. However, the petitioner objected to a dismissal with
prejudice. The court noted, among other things, that the
matter had been pending *1064 for three years and that the
petitioner had previously been afforded the opportunity to
amend the petitions. The court issued an order dismissing the
petitions with prejudice. The petitioner appeals.
“The determination of whether, and upon what terms and
conditions, to grant an application to discontinue an action
under CPLR 3217 (b) lies within the sound discretion of
the court” (Matter of Sellers v Gardner, 166 AD3d 785,
786 [2018]; see Matter of Reid v Brown, 165 AD3d 949,
950 [2018]; Matter of Fiacco v Engler, 79 AD3d 1206,
1207 [2010]). Here, the petitioner moved to withdraw her
petitions approximately three years after they were filed, on
the date of the scheduled hearing on the merits. In addition,
there were lengthy delays in the proceedings occasioned, in
part, by the adjournments granted in connection with the
petitioner's successful application for newly assigned counsel
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and the Family Court affording the petitioner the opportunity
to amend her petitions. The court also gave the petitioner an
opportunity to be heard on the remaining allegations in the
petitions prior to dismissing them with prejudice. Under the
circumstances, the court providently exercised its discretion
in dismissing the petitions with prejudice (see CPLR 3217 [b],
[c]; Matter of Sellers v Gardner, 166 AD3d at 786; Matter
of Reid v Brown, 165 AD3d at 950-951; Matter of Fiacco v
Engler, 79 AD3d at 1207).
End of Document

The petitioner's remaining contention is not properly before
this Court. Rivera, J.P., Roman, Hinds-Radix and Duffy, JJ.,
concur.
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**1 In the Matter of Justina
M. Vega Rizzo, Appellant,
v
Antoinette M. Pravato, Respondent.
Supreme Court, Appellate Division,
Second Department, New York
2018-04263, O-6966-17
March 13, 2019
CITE TITLE AS: Matter of Rizzo v Pravato
HEADNOTE
Parent, Child and Family
Family Offense Proceeding
Parties Not Members of Same Family or Household
Nazar Khan, Brooklyn, NY, for appellant.
Janis A. Parazzelli, Floral Park, NY, for respondent.
In a family offense proceeding pursuant to Family Court Act
article 8, the petitioner appeals from an order of the Family
Court, Kings County (Nisha Menon, Ct. Atty. Ref.), dated
March 13, 2018. The order, without a hearing, dismissed the
petition for lack of subject matter jurisdiction.
Ordered that the order is reversed, on the law, without costs
or disbursements, the petition is reinstated, and the matter is
remitted to the Family Court, Kings County, for a hearing
to determine whether the Family Court has subject matter
jurisdiction pursuant to Family Court Act § 812 (1) (e), and
further proceedings thereafter, if warranted.
On or about March 16, 2017, the petitioner commenced this
proceeding pursuant to Family Court Act article 8 seeking,
inter alia, an order of protection against the respondent. The
petitioner's mother was married to the respondent's brother.
The respondent was the sister of the petitioner's stepfather.
*861 The Family Court, without conducting a hearing,
dismissed the petition on the ground of lack of subject matter
jurisdiction, and the petitioner appeals.
The Family Court is a court of limited jurisdiction and, thus,
it “cannot exercise powers beyond those granted to it by

statute” (Matter of Johna M.S. v Russell E.S., 10 NY3d 364,
366 [2008]; see NY Const, art VI, § 13; Family Ct Act §
115). Pursuant to Family Court Act § 812 (1), the Family
Court's jurisdiction in family offense proceedings is limited to
certain proscribed criminal acts that occur “between spouses
or former spouses, or between parent and child or between
members of the same family or household” (emphasis added).
Here, it is undisputed that the parties are not spouses, former
spouses, or parent and child. Thus, the Family Court would
have jurisdiction over the instant proceeding only if the
petitioner and the respondent are “members of the same
family or household” (Family Ct Act § 812 [1]). For purposes
of Family Court Act article 8, “members of the same family
or household” is defined as, inter alia, “persons related by
consanguinity or affinity,” or “persons who are not related
by consanguinity or affinity and who are or have been in
an intimate relationship regardless of whether such persons
have lived together at any time” (Family Ct Act § 812 [1]
[a], [e]). It is undisputed that the parties were not related by
consanguinity, and, contrary to the petitioner's contention, the
parties were not related by affinity (see generally Matter of
Anita C. v Johana S., 48 Misc 3d 619, 622 [2015]; cf. Matter
of Arnold v Arnold, 119 AD3d 938, 939 [2014]).
The Family Court should not have determined, without a
hearing, that the parties were not and had never been in an
intimate relationship. Although Family Court Act § 812 (1)
(e) expressly excludes a “casual acquaintance” and “ordinary
fraternization between two individuals in business or social
contexts” from the definition of “intimate relationship,” “the
legislature left it to the courts to determine on a case-bycase basis what qualifies as an intimate relationship within
the meaning of Family Court Act § 812 (1) (e) based
upon consideration of factors such as ‘the nature or type of
relationship, regardless of whether the relationship is sexual
in nature; the frequency of interaction between the persons;
and the duration of the relationship’ ” (Matter of Gentile v
Torres, 139 AD3d 854, 855 [2016], quoting Family Ct Act §
812 [1] [e]; see Matter of Jose M. v Angel V., 99 AD3d 243,
247 [2012]). “[T]he determination as to whether persons are
or have been in an ‘intimate relationship’ within the meaning
of *862 Family Court Act § 812 (1) (e) is a fact-specific
determination which may require a hearing” (Matter of Jose
M. v Angel V., 99 AD3d at 249).
Here, in light of the parties' conflicting allegations as to
whether they had an “intimate relationship” within the
meaning of Family Court Act § 812 (1) (e), the Family Court,
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prior to determining whether it had subject matter jurisdiction,
should have conducted a hearing on that issue (see Matter
of Gustavo D. v Michael D., 146 AD3d 530 [2017]; Matter
of Singh v DiFrancisco, 141 AD3d 598, 598 [2016]; see
also Matter of Raigosa v Zafirakopoulos, 167 AD3d 748
[2d Dept 2018]; Matter of Schneider v Arata, 81 AD3d 652,
653 [2011]). Accordingly, we remit the matter to the Family
Court, Kings County, for a hearing to determine whether the
End of Document

Family Court has subject matter jurisdiction under Family
Court Act § 812 (1) (e), and further proceedings thereafter,
if warranted. Scheinkman, P.J., Leventhal, Connolly and
Brathwaite Nelson, JJ., concur.
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